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I have built this course around a series of questions, because I want you to participate actively in the discussion. That will help you to really engage your thinking and, in the end, to buy into the principles that I am asserting. You may very well have other questions. I hope you do. 


Whenever you have a question, don’t even hesitate to ask and I will answer, or I will encourage the class to answer, to the best of my ability. Please remember when you raise a question that this course has to serve the needs and goals of everyone. If there is not broad interest in your question, I may have to short cut the answer, and I may encourage you to raise it with me after class.


These are issues that many people – especially the kind of people who would want to attend a class like this – feel strongly about. We have to remember always to disagree without being disagreeable. I was for many years a bond and commodity trader in Chicago, so I have a high tolerance for conflict. It does not bother me in the least when people disagree with me, nor does it influence my thinking at all, but we are all different and this course is supposed to serve everyone here. Bear therefore in mind that when you disagree with me or with one of your fellow students, you have every right to express your views but you do not have the right to impose them on the rest of us.


I am looking forward to a lively exchange of ideas and knowledge and to spending a few hours talking and listening, teaching and learning.

First session: Natural rights, limited government, and the foundation of law
Q: What is the source of our human rights? The Constitution? The Common Law?


Citation: p. 198, second full paragraph.

Our Declaration of Independence says that we obtain them from God, our Creator. What then is the role of the Constitution and of the Common Law? The Constitution plays no part in defining our rights. It is a statement defining our form of government. The Common Law is historically, and wisely, the forum for discovering our rights, but it never claimed to be the source of them.
The Patriot Act and Domestic Spying.

US judge rules Patriot Act provisions unlawful - Yahoo! Singapore News. September 25, 2007

Parts of the United States’ anti-terror Patriot Act are unlawful because they allow warrants to be granted without the need for the government to show probable cause, a judge ruled Wednesday. A written ruling released by federal Judge Ann Aiken in the northwestern state of Oregon held that allowing the government to carry out searches without showing good reason ran contrary to the US constitution. The judge’s opinion followed a lawsuit lodged by a Portland lawyer who was wrongly detained and questioned in connection with the 2004 Madrid train bombings that left 191 people dead. The attorney, Brandon Mayfield, a convert to Islam, sued the government and later received an apology and two million dollars after officials admitted mistakenly reading a fingerprint sample.


Mayfield, who alleged that he had been targeted because of his faith, retained the right to challenge the Patriot Act as part of the settlement. In a subsequent lawsuit, Mayfield said covert raids of his home and office were illegal because they ignored constitutional safeguards against unreasonable search and seizure. Aiken said in her ruling that if she granted the government request to dismiss Mayfield’s case, she would effectively be “amending the Bill of Rights, by giving it an interpretation that would deprive it of any real meaning. This court declines to do so.” She said the Patriot Act “now permits the executive branch of government to conduct surveillance and searches of American citizens without satisfying the probable cause requirements of the Fourth Amendment.”

The Patriot Act was passed just five weeks after the 2001 attacks on New York and Washington. While the administration of President George W. Bush has described it a vital weapon in its “war on terror;” civil liberties groups say it infringes upon privacy and other rights.


Props: the Constitution, in Documents of American History.

Q: Why limited government? The principle of Subsidiarity and the Right of Liberty

Citation: p. 122, second full paragraph, and Quadragesimo Anno.

Rights of subsidiary organizations and the right to form them. These are not mentioned in the Constitution or in the Declaration of Independence. Habeas Corpus is not in either document either. The alternative is Totalitarian government.

Habeas Corpus: The right of Habeas Corpus is universally recognized throughout the English-speaking world, but it is not mentioned anywhere in the Constitution. First of all, what is it? It is the right of any party who has been imprisoned to appeal to a judge for a hearing on the merits of his imprisonment. The name of the right comes from the bench order, which starts off: “You have so-and-so in your custody…” The judge can if he finds the action unjust issue a bench order for the release of the prisoner. That order does not interfere with any other legal actions in progress, but it forces the authorities to proceed while their target is free.


The purpose of this form of bench order is to give persons unjustly imprisoned recourse through the courts in the event of arbitrary imprisonment. This right was granted by the King of England – John – after his defeat at Runymede, as part of the Magna Carta. It is by definition Common Law, since that was the only kind of national law in those days. John, like all tyrants, was in the habit of imprisoning enemies without the formality of any charge except that he wanted them behind bars.


Why isn’t this right mentioned in the Constitution? Because the Constitution is not and was not intended to be a substitute for the Common Law. It is the Common Law that is our law and in effect our “constitution.”

The State does not define Right and Wrong; Good and Evil. It serves Good and Right and is subordinate to them. 

Q: Rights and Freedoms.
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How do they differ? Do we have a right to our freedoms? Yes, but that does not mean we have a right to any and every freedom we might claim. We have a right to great freedom, but not to unlimited freedom.


The right to freedom is clearly stated in the Declaration of Independence, where it is termed the right to the [free] pursuit of happiness. The right of liberty is only part of freedom: it is the right to political freedom. That is to say, it is the right to representative, limited government; to a government that is answerable to the people. The broader notion of freedom, which places the burden of justifying limitations on the public squarely on the authorities, is identified as the pursuit of happiness. The people have a right to be free to pursue happiness as they see fit.

Q: Topical issues: the Pledge of Allegiance.


Citation: p. 206, paragraph middle of the page.

Text of the Pledge of Allegiance:

I pledge allegiance to the flag of the United State of American, and to the Republic for which it stands: one nation under god, with liberty and justice for all.


Can one person overrule the majority in defining a pledge of allegiance? Does the Pledge have to please a court or a judge? Doesn’t that violate the whole idea that 
it is the people’s pledge?


Can you or I demand that the phrase “with Liberty and Justice for all” be deleted, if we think it is not true? Will a court allow some people to rewrite the Pledge and impose their version on everyone else?
Second session: Criminal law and the penal code.

Q: What are Deterrence, Incapacitation, and Prevention?


Citation: p. 32, second paragraph

They are the proper goals of criminal sanctions. It has been asserted that in today’s advanced economies there is no need for death sentences; that society can defend itself without resorting to it. If that was true, it would be a powerful argument against the death penalty, but in practice I don’t think it is true. It is not an answer that we could achieve the goals of control by prevention alone. Prevention is itself an attack on individual liberty. Some measures are justified by their effectiveness, but heroic measures can not be justified. 


Incapacitation is fully justifiable, but by itself it would be much too costly. 

Q: Does the State have the moral authority to punish?


Citation: p. 39, third paragraph.

What if it does not? The authority to punish is a single power that cuts across all forms of criminal sanctions. If we did not have the right to take life by hanging, we would not have the right to take life by imprisoning or be impoverishing.
Q: “Without justice there can be no peace.”


The law exists to keep the peace, and as we all know, without justice there can be no peace. 

Q: We will not sacrifice the innocent in order to preserve the guilty.
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A companion proverb. It says that we don’t punish for its own sake; we don’t punish the guilty because they are guilty. We punish them in order to defends the rights and freedoms of the innocent. The criminal law is a program to manage the incidence of injustice in the world, to moderate it and to confirm the legitimacy of the state and the law by punishing the guilty and defending the innocent.

Q: Why imprison?

Citation: p. 87, first full paragraph.
Third Session: Roe vs. Wade and Social Issues.
Q: The new Puritanism.


Citation: p. 125, third paragraph.

Who loves cigarettes and trans fat? Are they evil; is it evil people who love them? It is a wrong committed by the government against the people to impose person judgments and preferences on them. There are situation where behavior can legitimately be controlled. We don’t have the right to shout “Fire” in a crowded theater. We don’t have the right to give dangerous example to impressionable people. But in matters touching on how we want to live, we have a great deal of freedom by right. Parents moreover have a very high degree of freedom in the way they raise their children, free of interference by their neighbors and free of State interference.
Q: Tampering with marriage.


Citation: p. 208, second paragraph.

This is really a matter of limited government. The State does not have the right to define or to redefine marriage. It is clear however not only that they want to appropriate that power, contrary to the will of the people, they do not understand what marriage is or what they are doing. 

Marriage is an institution created to support the commitment between husband and wife to fulfill their marital duties: for the husband to support his wife and children and for the wife to maintain the household for her family. Contrary to the Hollywood interpretation, marriage is not the result of love between persons, it is the Cause of love between them. By virtue of the marital promises, husband and wife can begin from then to grow in love and mutual trust. That is the purpose of marriage: to make it possible to grow in love.
Q: What is the Right of Privacy and how important is it?


Citation: 

The right of privacy is an essential pillar of limited government, which means of government constrained by the rights of its citizens.

Q: Rights vs. Freedoms again, and Roe vs. Wade.
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There is no right to kill children or any other innocent person, but there is a right to the freedom and a right to privacy. The harm done when the State invades our privacy must be measured against the harm that it proposes to prevent by doing so. House-to-house sweeps? No, except under the most urgent cases like tracking down an escaping prisoner. 

The Roe decision establishes this application of the right to privacy, that the State is sharply constrained in taking any actions that invade our privacy. The Right of Privacy is an essential pillar of limited government. The mistake in Roe was to apply privacy to the doctor-patient relationship while at the same time denying it in other contexts. Why couldn’t Ms. Roe’s doctor prescribe heroin to her to calm her jumpy nerves?
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